UNITED STATES DISTRICT COURT
DISTRICT OF MAINE

HORNBY, D.J.

SUMMARY OF FIRST CIRCUIT AUTHORITY
AND LocAL RULES CONCERNING
OPENING STATEMENTS AND CLOSING ARGUMENTS

For the guidance of the Bar, Judge Hornby and his law clerks have compiled the following
principles over the years from First Circuit opinions and Local Rules of the District of Maine.

This does not represent an opinion of the Court as to the proper outcome of any particular
issue that may arise during trial. It is open to counsel to seek to persuade the presiding
Jjudge that a particular principle may not be applicable or correct. But counsel should do so
in advance and out of the presence of the jury, because these principles represent the
current understanding.

GENERALLY, A LAWYER MAY NoOT:

1. Give an argumentative opening statement. D. Me. Local R. 39(a).

2. Express his or her personal opinion. See United States v. Grabiec, 96 F.3d
549, 550 (1st Cir. 1996); Polansky v. CNA Ins. Co., 852 F.2d 626, 627-28 (1st Cir. 1988);

Marchant v. Dayton Tire & Rubber Co., 836 F.2d 695, 703 (1st Cir. 1988); United States v.
Cresta, 825 F.2d 538, 555 (1st Cir. 1987).

3. Misstate the evidence. Gonzalez-Marin v. Equitable Life Assurance Soc'y of
the United States, 845 F.2d 1140, 1147 (1st Cir. 1988); United States v. Santana-
Camacho, 833 F.2d 371, 372-75 (1st Cir. 1987).

4. Make irrelevant references designed to inflame the passions and prejudices
of the jury, or use arguments that would lead the jury to decide the case on considerations
other than the evidence. Arrieta-Agressot v. United States, 3 F.3d 525, 527 (1st Cir. 1993);
United States v. Machor, 879 F.2d 945, 954-56 (1st Cir. 1989); United States v. Doe, 860
F.2d 488, 492-94 (1st Cir. 1988) (citing ABA Standard for Criminal Justice 4-7.8); Polansky,
852 F.2d at 630 (citing Fed. R. Evid. 403 advisory committee’s note); United States v. Giry,
818 F.2d 120, 132-34 (1st Cir. 1987); Warner v. Rossignol, 538 F.2d 910, 911-13 (1st Cir.
1976).

5. Engage in wild speculation. United States v. de Leon Davis, 914 F.2d 340,
344-45 (1st Cir. 1990).

6. Use the “golden rule” argument—asking the jurors to put themselves in the
position of one of the parties to determine the proper verdict. United States v. Moreno, 947
F.2d 7, 8 (1st Cir. 1991); Forrestal v. Magendantz, 848 F.2d 303, 308-10 (1st Cir. 1988).




But a lawyer may ask the jurors to put themselves in the position of an eyewitness in order
to test the plausibility of a witness’s testimony. United States v. Kirvan, 997 F.2d 963, 964
(1st Cir. 1993).

7. Assert that the opposing party has “concocted ‘stories’ with the connivance of
his lawyer.” Wilson v. Town of Mendon, 294 F.3d 1, 16 (1st Cir. 2002).

CIVIL CASES SPECIFICALLY
A LAWYER MAY NoT:

1. Disclose the ad damnum to the jury. Wilson v. Bradlees of New England,
Inc., 250 F.3d 10, 23 n.25 (1st Cir. 2001) (“reversible error” to allow lawyer to argue ad
damnum to jury); Davis v. Browning-Ferris Indus., Inc., 898 F.2d 836, 837-38 (1st Cir.
1990).

2. Request a dollar amount for pain and suffering. Waldorf v. Shuta, 896 F.2d
723, 743-44 (3d Cir. 1990), cited with approval in Davis, 898 F.2d at 837. This also seems
to be what the First Circuit meant in Wilson, 250 F.3d at 23 n.25, where it stated: “It would
have been reversible error for the court to have allowed . . . argument [of an ad damnum to
the jury].” Review of the plaintiff's brief shows that the plaintiff wanted to follow New
Hampshire’s state practice which, like Maine state practice, permits a lawyer to suggest a
specific sum in closing. Rodriguez v. Webb, 680 A.2d 604, 607-08 (N.H. 1996). This is
what the First Circuit rejected as “merit[ing] no discussion.” Wilson, 250 F.3d at 23 n.25.

3. Ask the jury to put themselves in the shoes of a plaintiff to determine
damages. Forrestal, 848 F.2d at 308-10.

4. Refer to insurance coverage when this is not at issue. Polansky, 852 F.2d at
630 (citing City of Cleveland v. Peter Kiewit Sons’ Co., 624 F.2d 749, 758 (6th Cir. 1980));
see also Roy v. Star Chopper Co., Inc., 584 F.2d 1124, 1135 (1st Cir. 1978).

5. Appeal to the emotions of the jury by contrasting the financial positions of the
parties. Gonzalez-Marin, 845 F.2d at 1147-48.

6. Make purely emotional appeals to the jury designed only to stain character,
for example, by saying that a defendant “does not care” about the plaintiff. Smith v. Kmart
Corp., 177 F.3d 19, 26 (1st Cir. 1999).

7. Ask for damages as punishment in a nonpunitive damage case. Id. at 27.

8. Ask the jury for an additional sanction for pretrial discovery conduct where the
court has already determined what the sanction will be. Id.



CRIMINAL CASES SPECIFICALLY
A PROSECUTOR MAY NOT:

1. Directly accuse a defendant of lying. United States v. Rodriguez-DeJesus,
202 F.3d 482, 486 (1st Cir. 2000); United States v. Nickens, 955 F.2d 112, 121 (1st Cir.
1992); United States v. Rodriguez-Estrada, 877 F.2d 153, 158-59 (1st Cir. 1989); see also
United States v. Garcia, 818 F.2d 136, 143-44 (1st Cir. 1987).

2. “[lInject personal beliefs about the evidence into a closing argument,”
Nickens, 955 F.2d at 121; see also United States v. Auch, 187 F.3d 125, 131 (1st Cir.
1999) (“[T]he only way | can even imagine ever acquitting this man of the charges is if you
totally disbelieve [the government’s cooperating witness.””) (emphasis added); Cresta, 825
F.2d at 555, or describe her personal belief in the defendant’s guilt, United States v. Smith,
982 F.2d 681, 683-84 (1st Cir. 1993). “We’re not trying to prosecute anyone that is
innocent’ . . . . should not have been said because it arguably invited the jury to rely upon
the prosecutor’s implied expression of personal belief in [defendant’s] guilt.” United States
v. Adams, No. 02-1007, 2002 WL 31065286, at *5 (1st Cir. Sept. 20, 2002).

3. Use “pejorative language and inflammatory rhetoric.” Rodriguez-Estrada, 877
F.2d at 159.

4. Vouch for the credibility of a witness by:

(a) invoking the credibility of the government. United States v. Rosales, 19 F.3d
763,766-67 (1st Cir. 1994); United States v. Grant, 971 F.2d 799, 811 n.22 (1st Cir. 1992)
(en banc); United States v. Newton, 891 F.2d 944, 952-53 (1st Cir. 1989); United States v.
Martin, 815 F.2d 818, 821-22 (1st Cir. 1987) (citing United States v. Sims, 719 F.2d 375,
377 (11th Cir. 1983)).

(b) indicating that information not presented to the jury supports the witness’s
testimony. Grant, 971 F.2d at 811 n.22 (citing Martin, 815 F.2d at 821-22).

(c) personally assuring the jury that a witness is telling the truth, or otherwise
commenting on the credibility of a witness. See United States v. Joyner, 191 F.3d 47, 54-
55 (1st Cir. 1999); Auch, 187 F.3d at 131-32; United States v. Wihbey, 75 F.3d 761, 771-72
(1st Cir. 1996); United States v. Levy-Cordero, 67 F.3d 1002, 1008 (1st Cir. 1995); Grant,
971 F.2d at 811 n.22; United States v. Sutherland, 929 F.2d 765, 775-76 (1st Cir. 1991);
Rodriguez-Estrada, 877 F.2d at 158.

(d)  stating that prosecution witnesses are bound to tell the truth. United States v.
Manning, 23 F.3d 570, 572-73 (1st Cir. 1994).

(e) stating that if a government witness were lying to help the government “he
would have concocted a [story] more damaging [to the defendant].” Auch, 187 F.3d at 132;
accord United States v. Martinez-Medina, 279 F.3d 105 (1st Cir. 2002).




() stating that he or she, the prosecutor, would have acted similarly to how the
witness acted. United States v. Palmer, 203 F.3d 55, 58 (1st Cir. 2000).

(g)  asking the jury “to believe the police or FBI because of their history, integrity,
or public service” because it “invite[s] the jury to rely on the prestige of the government and
its agents rather than the jury’s own evaluation of the evidence.” United States v. Torres-
Galindo, 206 F.3d 136, 142 (1st Cir. 2000). “They’re not here looking for numbers’ . . .
could be viewed as a form of vouching for the competence and integrity of the police and
probably should not have been said.” United States v. Adams, No. 02-1007, 2002 WL
31065286, at *5 (1st Cir. Sept. 20, 2002).

5. Comment either directly or indirectly on a person’s refusal to testify. Griffin v.
California, 380 U.S. 609, 613-615 (1965); United States v. Rodriguez, 215 F.3d 110, 122
(1st Cir. 2000) (improper to suggest defendant could have contradicted a government
witness); United States v. Bey, 188 F.3d 1, 9 (1st Cir. 1999); United States v. Roberts, 119
F.3d 1006, 1014-15 (1st Cir. 1997); United States v. Lilly, 983 F.2d 300, 306-07 (1st Cir.
1992); United States v. Hodge-Balwing, 952 F.2d 607, 610 (1st Cir. 1991); United States v.
Savarese, 649 F.2d 83, 86-87 (1st Cir. 1981).

6. Refer to the defendant’s silence in the face of law enforcement personnel.
United States v. Mooney, No. 02-1318, 2002 U.S. App. LEXIS 27130 at *14 (1st Cir. Dec.
30, 2002) (stating, “We must acknowledge our dismay that any prosecutor in this circuit
could appraise a jury in an opening statement that a defendant had chosen not to talk to
the police. Itis difficult to imagine a more fundamental error.” The prosecutor had said,
“Finally, as you assess the codefendants’ credibility, consider how their testimony fits with
the defendant’s own words. You see, after the defendant was arrested on these charges,
he chose not to speak to the police, and that was certainly his right. He did give a false
name.” |d. at *6-7.).

7. State that the Government'’s evidence is “uncontradicted” or “unrefuted” when
a defendant does not testify. United States v. Skandier, 758 F.2d 43, 44-45 (1st Cir. 1985).

8. State that a defendant is “running” or “hiding” when a defendant does not
testify. United States v. Hardy, 37 F.3d 753, 757-58 (1st Cir. 1994).

9. Invite the jury to see if the defendant’s lawyer can explain something in
closing argument. Wihbey, 75 F.3d at 768-70; United States v. Akinola, 985 F.2d 1105,
1111-12 (1st Cir. 1993); Skandier, 758 F.2d at 45-46.

10.  State that he or she “welcomes” the burden of proof. Smith, 982 F.2d at 685
(called “overzealous”); United States v. Flaherty, 668 F.2d 566, 596-97 (1st Cir. 1981)
(called “troublesome”).

11.  Offer an erroneous definition of the burden of proof. United States v.
Gonzalez-Gonzalez, 136 F.3d 6, 8-9 (1st Cir. 1998) (agreeing with government’'s
concession that prosecutor erred in telling jury that burden is met “[i]f in your mind you
think . . . and in your heart, you feel” that the defendant is guilty).




12.  Refer to facts not in evidence, Auch, 187 F.3d at 129 (finding improper the
prosecutor’'s continued references to another crime where the judge had sustained
objections to its admissibility); Roberts, 119 F.3d at 1015-16 (finding it improper to tell jury
to ignore membership in motorcycle gang where there was no evidence of membership in
motorcycle gang; improper, in responding to defense argument that a search would have
revealed no incriminating evidence, to assert facts outside record and inaccurate law;
proper response is to object to defendant’s improper argument); de Leon Davis, 914 F.2d
at 344-45; United States v. Johnson, 893 F.2d 451, 454 (1st Cir. 1990), or imply reliance on
knowledge or evidence not available to the jury, Manning, 23 F.3d at 573 (implying that
partial prints were inculpatory); Smith, 982 F.2d at 685.

13.  Ask the jury to render justice to or have sympathy for a victim or witness.
United States v. Quesada-Bonilla, 952 F.2d 597, 601-02 (1st Cir. 1991).

14.  Cast suspicion on the role of defense counsel in general. United States v.
Bennett, 75 F.3d 40, 46 (1st Cir. 1996); United States v. Boldt, 929 F.2d 35, 40 (1st Cir.
1991).

15.  Play upon the jury’s emotional reaction to crimes that are not charged. United
States v. Procopio, 88 F.3d 21, 31 (1st Cir. 1996) (finding it improper to say “[o]ur society
doesn’t need it” concerning future criminal risk); United States v. Moreno, 991 F.2d 943,
947 (1st Cir. 1993) (finding it improper for government in firearm possession case to say
that “the evidence will show that [the police officers] were doing their jobs protecting the
community that has been plagued by violence, senseless violence, shootings and killings.
That’'s why they were there and that’s why we’re here today.”).

16.  Predict the consequences of the jury’s verdict, United States v. Whiting, 28
F.3d 1296, 1302 (1st Cir. 1994) (citing ABA Standards Relating to the Administration of
Criminal Justice 3-5.8(d)), or place upon the jury responsibility for extra-judicial
consequences of the verdict, Auch, 187 F.3d at 132-33 (finding “particularly troubling” the
prosecutor's argument in closing that a not guilty verdict in an armed bank robbery case
would be the “biggest day of [the defendant’s] life and that he would laugh all the way to the
bank”); Arrieta-Agressot v. United States, 3 F.3d at 527 (attempt to enlist jurors in war on
drugs).

17.  Focus upon the source of the defendant’s arguments, rather than their merits.

Whiting, 28 F.3d at 1302-03 (finding improper prosecutor’'s comment that defendant’s “very
able” lawyers had “floated” “smoke screens”).

18.  Pledge his or her own character as a basis for inferring the defendant’s guilt.
United States v. Josleyn, 99 F.3d 1182, 1196-97 (1st Cir. 1996); Whiting, 28 F.3d at 1303.

19.  Conjure up images of religion that would appeal to jurors to leave their
dispassionate role. United States v. Cartagena-Carrasquillo, 70 F.3d 706, 712-14 (1st Cir.
1995) (“Injection of religion into the case was flatly wrong and contrary to what the public




has a right to expect of government prosecutors.”); Levy-Cordero, 67 F.3d at 1008
(involving use of hymn in closing).

20. Comment on Rule 404(b) evidence to urge jurors to draw the inference that
Rule 404(a) forbids. Procopio, 88 F.3d at 31.
21.  Appealto the jurors’ “hearts and minds” and “conscience.” Martinez-Medina,
279 F.3d at 118-19 (“The prosecutor told the jury that ‘your conscience must have been
screaming at you, screaming at you that [the defendants] were guilty.” Later, the
prosecutor said that ‘if you know in your head and your heart that these defendants are
guilty then you must return the only verdict that the evidence commands.” These
comments were plainly improper appeals to the jury’s emotions and role as the conscience
of the community.”).

22. Refer to defendants as “animals.” Id. at 119 (“especially inflammatory and
improper”).

23. Contrast “the jurors’ sense of community safety” with the crime charged,
thereby interjecting “issues having no bearing on the defendant’s guilt or innocence” and
encouraging the jury “to act in ways other than as dispassionate arbiters of the facts.”
Mooney, 2002 U.S. App. LEXIS 27130 at *9 (stating that it “crossed the bounds of
permissible argument” for the prosecutor to say in her opening statement “We are fortunate
in the state of Maine . . . to live lives that are relatively free from random acts of violence.
We don’t have bars on our windows. We don’t fear walking at night. And as a rule, our
homes and our work places are safe havens from random crime. This case involves a
painful exception to that rule, a random act of violence that has forever changed the way
that one person looks at the world, and in some respects has rocked the sense of security
of an entire Maine community.” Id. at *5-6.).

A PROSECUTOR MAY:

1. Respond to a defendant’s attacks on the credibility of a cooperating witness.
Martin, 815 F.2d at 821-23.

2. Comment on the quality of a defendant’s alibi and witnesses. United States v.
Glantz, 810 F.2d 316, 320-24 (1st Cir. 1987) (citing Savarese, 649 F.2d at 87).

3. Comment on gaps in the defendant’s evidence under the defendant’s theory
of the case, or say that the defendant’s story is implausible, or focus on defects in the
defense’s cross-examination of a witness, so long as the prosecutor does not thereby
impermissibly comment on the defendant’s failure to testify. United States v. Balsam, 203
F.3d 72, 87-88 (1st Cir. 2000) (expressing concern, but not reversible error where
arguments “expressly focused only on defects in the cross-examination of [a witness] by
the defense, without inevitably implying that [defendant] should have taken the stand”);
Roberts, 119 F.3d at 1011, 1015-16 (finding reversible error to argue that when defendant
does “go forward” to offer evidence, “the defendant has the same responsibility [as the
government] and that is to present a compelling case”); United States v. Lewis, 40 F.3d
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1325, 1337-38 (1st Cir. 1994); United States v. Donlon, 909 F.2d 650, 656-57 (1st Cir.
1990); Garcia, 818 F.2d at 143-44; Glantz, 810 F.2d at 320-24.

4. Refer to a defendant’s opportunity to testify, but only where it is a fair
response to a claim made by defense counsel. United States v. Rouleau, 894 F.2d 13, 16
(1st Cir. 1990) (citing United States v. Robinson, 485 U.S. 25, 33-34 (1988)).

5. Inform the jury of the contents of a witness’s plea agreement (where it has
been admitted into evidence), discuss the details of the plea during closing and comment
upon a witness’s incentive to testify truthfully. Bey, 188 F.3d at 7-8; United States v.
Dockray, 943 F.2d 152, 156 (1st Cir. 1991).

6. Assert reasons (that are in evidence) why a witness ought to be accepted as
truthful, so long as the prosecutor does not vouch for the witness, United States v.
Rodriguez, 215 F.3d 110, 123 (1st Cir. 2000); or call attention to a witness’s motive for
testifying, Auch, 187 F.3d at 131 (“To the extent that the prosecutor’s arguments referred to
[the witness’s] motives to tell the truth, the argument falls within the accepted bounds and
was entirely proper.”); Dockray, 943 F.2d at 156, or to the witness’s biases, Smith, 982
F.2d at 683-84.

7. Ask the jury to draw reasonable inferences from the evidence. United States
v. Cunan, 152 F.3d 29, 35 (1st Cir. 1998); United States v. Ocampo-Guarin, 968 F.2d 1406,
1411-12 (1st Cir. 1992); United States v. Abreu, 952 F.2d 1458, 1471 (1st Cir. 1992). “This
is a narrow path to tread, with some comments being impermissible because they rely on
too big an inferential leap, and others being within permissible limits. . . . [P]rosecutors
should be wary of crossing that boundary. . ..” United States v. Hamie, 165 F.3d 80, 84
(1st Cir. 1999) (citations omitted). The prosecutor may suggest which inferences should be
drawn, as long as he or she does not improperly insert his or her own credibility, United
States v. Mount, 896 F.2d 612, 625-26 (1st Cir. 1990); United States v. Cotter, 425 F.2d
450, 453 (1st Cir. 1970), or his or her own opinion as to the witness’s credibility, Smith, 982
F.2d at 683-84, into the argument. The prosecutor may argue that circumstantial evidence
is susceptible to no interpretation other than that offered by the government, so long as the
prosecutor's comments are directed solely at the evidence and not at the defendant’s
failure to testify. Akinola, 985 F.2d at 1111-12.

8. If the defendant testifies,

(a) attack the evidentiary foundation upon which the testimony rests. United
States v. Brennan, 994 F.2d 918, 926 (1st Cir. 1993) (citing Garcia, 818 F.2d at 143-44;
Savarese, 649 F.2d at 87);

(b) call the jury’s attention to the fact that the defendant had the opportunity to
hear all other witnesses testify and to tailor his testimony accordingly. Portuondo v. Agard,
529 U.S. 61, 73 (2000).

9. Comment on the defendant’s decision to remain silent in a context outside the
legal process, such as during the commission of the crime (specifically not the failure to
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testify or to remain silent in the face of law enforcement personnel). United States v.
Taylor, 54 F.3d 967, 979 (1st Cir. 1995).

10.  Describe accurately testimony that the jury will hear (Opening) or already has
heard (Closing). United States v. McKeeve, 131 F.3d 1, 14 (1st Cir. 1997).

11.  Refer to the defendant’s choice of friends in explaining why the government
would rely on witnesses with criminal records. Auch, 187 F.3d at 129 n.5.

12.  Say that there is “no real question” on specific issues where, in context, the
statement is drawing the jury’s attention to what the evidence has shown and not the
defendant’s decision not to testify. Bey, 188 F.3d at 8-9.

13.  Respond to defense counsel’s criticism of the government’s failure to have an
informant testify by stating that defendant could have called the informant (if true). On the
other hand, if such a comment by the prosecutor was unprovoked, it “could amount to
impermissible burden shifting.” United States v. Adams, No. 02-1007, 2002 WL 31065286,
at *6 (1st Cir. Sept. 20, 2002).

(1/9/03)
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